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LAW313, Trimester 1 2018 
Question 1 [40 marks] 


Shou Flower is the plaintiff in an action against Paul Bunyan for damages for injuries arising 
out of a motor vehicle accident, which she alleges was caused by his negligence. Winifred is 
the first witness called to testify. Winifred asserts that the weather was fine and the visibility 
was good when the accident happened. She is not cross-examined. Constable Burnett who 
attended at the scene of the accident is called to testify for the plaintiff. Having entered the 
witness box and stated his name and address Constable Burnett sought permission to refer 
to notes. The defence objected and in cross-examination of Burnett established that the notes 
had been made two weeks after the accident occurred by Constable Thyme who also attended 
at the scene of the accident but who is not available to testify in the case of Flower v Bunyan. 
Constable Burnett testifies that he had read over the notes as soon as Constable Thyme had 
made them. The judge ruled that the notes could be used. 


Mrs Bunyan was also called as a witness for the plaintiff, Flower. She had been a passenger 
in the car when the accident occurred and had stated repeatedly while at the scene of the 
accident that it was her husband's fault. He had, she said, been driving too fast despite the 
fact that she had told him to slow down. Assume first that Mrs Bunyan made the statement to 
Constable Burnett and secondly that she made the statement to unidentified bystanders who 
repeated it to Constable Burnett. When called to the stand Mrs Bunyan testifies that her 
husband was carefully observing the speed limit. 


When Paul Bunyan testifies he asserts that the sky was heavily overcast and that as Mrs 
Flower was driving a gray car and did not have her headlights on he could not see her. 


Discuss the evidentiary issues that arise. 


QUESTION 2 commences on page 3 


LAW313, Trimester 1 2018 
Question 2 [20 marks] 


Discuss the following statement: 


Litigation privilege in Evidence Act 1995 (NSW) s 119 is broader in scope than the privilege 
for legal advice in s 118. 
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